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 To take an example from the US revolutionary context: It is one thing 
to criticize a tax, like the British tax imposed on tea, on the grounds that 
it is bad policy or arguably unjust. It is another to challenge it as violating 
constitutive principles and falling outside of the scope of legitimate public 
authority. Resistance to the tax was justifi ed by reference to the principle 
of ‘no taxation without representation’, derived from a more general 
principle of democracy. That principle was taken to be a principle constitutive 
of legitimate public authority by those that resisted the tax in Massachusetts 
(even if it was not recognized as such by the Westminster Parliament). 

 Similarly, when public authorities use the constitutional register, as 
paradigmatically constitutional courts do when they assess acts of public 
authorities, they do not pass on the justness or political desirability of the 
action or the ordinary legality of the action, with the latter often left to be 
decided by non-constitutional courts. Constitutional courts merely assess 
whether the acts are justifi able in light of the constitutional norms 
recognized as playing a constitutive role for the establishment and exercise 
of public authority. Note how even courts in domestic settings do not 
necessarily rely on a written constitutional text to justify their constitutional 
role. In some jurisdictions there is no formal constitutional text at all, 
yet there is constitutional review of legislation. In other contexts, where 
there are formal constitutions, courts have claimed the authority to assess 
amendments to the formal constitutional text in light of unwritten and 
unamendable constitutional principles and strike the former down as 
unconstitutional, if the latter are violated. Finally courts have also been 
known to play a role as guardians of constitutional principle as part of the 
constitution-giving process, that is, without a formal constitution in 
existence that provides a ‘source’ for their adjudicative practice. Whether 
or not it is appropriate for courts to play such a role is itself a question of 
constitutional principle and remains contested. In practice it depends on 
how courts interpret the constitutive principles with regard to their role in 
relation to other public authorities. 

 The  Kadi  case, already featured in our fi rst editorial, is an example of 
constitutionalism in action in a transnational setting. It concerned the 
European Court of Justice striking down an EU Regulation that implemented 
a UN Sanctions regime based on a UN Security Resolution on the grounds 
that such enforcement would constitute a clear and obvious violation of 
human rights. Whereas the EU might generally be bound by UN Law – it is 
bound to recognize its legitimate authority to make determinations in the 
domain relating to international peace and security under Charter VII of the 
UN Charter, irrespective of whether it conforms to EU policy preferences 
or contestable justice claims – it does not have the authority to implement 
UN Law, where such enforcement would amount to clear and obvious 
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localized contexts that are few and far between. Even avant-garde parties 
in the Marxist-Leninist tradition monopolizing political life, such as the 
Chinese Communist Party, only survive by virtue of abandoning all central 
tenets of that tradition in order to focus on economic development and 
creating a growing middle class of consumers. There are two reasons 
why the historically triumphalist claims relating to ‘the end of history’ 
(Fukuyama’s claim was not triumphalist and more complex) are nonetheless 
misguided. 

 First, the world of the political is not confi








