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Introduction and key observations
Purpose, method and overview

This report summarizes the discussions of invited academic, government and civil society
experts at a virtual international roundtable discussion held on 21 May 2020. The purpose of the
online roundtable was to create a forum for exploration of key roles for Canada towards justice
for the Rohingya through informed exchange of expert knowledge on international law and


https://www.icj-cij.org/en/case/178
https://www.icj-cij.org/en/case/178
https://www.chathamhouse.org/chatham-house-rule

Prof. Victor V. Ramraj, Faculty of Law and Director, Centre for Asia Pacific Initiatives,
University of Victoria, Canada;

Prof. John Packer, Associate Professor of Law, Director of the Human Rights Research and
Education Centre (HRREC) & Neuberger-Jesin Professor of International Conflict
Resolution, University of Ottawa, Canada;

Ms. Razia Sultana, Chairperson, Rohingya Women’s Welfare Society, Cox’s Bazar,
Bangladesh;

Ms. Wai Wai Nu, Rohingya/Burmese founder, Women’s Peace Network, Yangon,
Myanmar;

Ms. Akila Radhakrishnan, President, Global Justice Center, New York, USA,;

Ms. Mavic Cabrera Balleza, Founder and Chief Executive Officer, Global Network of
Women Peacebuilders, New York, USA.

In addition to the above-named speakers, a number of experts and key decision makers were
invited to participate in the roundtable discussions. At least 79 participants joined the roundtable
from several locations in Canada, the United States, the United Kingdom, Bangladesh, South
Korea, and Australia. Participants included academics with expertise in international law,
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(IDP) camps. Myanmar’s “draconian” laws that discriminate against the Rohingya remain intact.
Impunity for sexual violence by military personnel continues. Escalated conflict includes missile,
drone, and artillery attacks by Myanmar. These attacks have severely injured Rohingya youths,
boys, and girls.?

Canada has the necessary legal and policy framework for robust, holistic intervention

A number of speakers referred to or illuminated the following Canadian legal and policy
framework for addressing questions of justice for the Rohingya:

International law obligations to the entire international community, including the
Convention on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention),* which requires all Contracting Parties to prevent genocide and hold
perpetrators accountable;
Canada’s strategy on Myanmar and Bangladesh® with its focus on:

0 humanitarian responses,

o0 encouragement of positive political developments in Myanmar,

0 accountability for crimes, and

o enhancing international cooperation;
Canada’s 2017-2022 National Action Plan on Women, Peace, and Security (WPS), under
which Myanmar is a priority country;
Canada’s Feminist International Assistance Policy (FIAP), which in
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https://www.aljazeera.com/news/2020/02/students-injured-shelling-school-myanmar-rakhine-state-200214063635803.html
https://www.aljazeera.com/news/2020/02/students-injured-shelling-school-myanmar-rakhine-state-200214063635803.html
https://www.rfa.org/english/news/myanmar/artillery-shells-04132020211029.html
https://www.refworld.org/docid/3ae6b3ac0.html
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/response_conflict-reponse_conflits/crisis-crises/strat-rohingya.aspx?lang=eng
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/response_conflict-reponse_conflits/crisis-crises/strat-rohingya.aspx?lang=eng

Canada’s previous actions have included:

Parliamentary motions adopted unanimously
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https://www.ourcommons.ca/DocumentViewer/en/42-1/house/sitting-322/journals
https://www.ourcommons.ca/DocumentViewer/en/42-1/house/sitting-322/journals
https://sencanada.ca/en/content/sen/chamber/421/debates/232db_2018-10-02-e
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/response_conflict-reponse_conflits/crisis-crises/rep_sem-rap_esm.aspx?lang=eng
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/response_conflict-reponse_conflits/crisis-crises/rep_sem-rap_esm.aspx?lang=eng
https://pm.gc.ca/en/news/news-releases/2020/03/10/prime-minister-announces-special-envoy-humanitarian-and-refugee
https://pm.gc.ca/en/news/news-releases/2020/03/10/prime-minister-announces-special-envoy-humanitarian-and-refugee

Canada has legal responsibility to take strong action at the |
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https://www.cips-cepi.ca/2020/06/03/the-rohingya-genocide-is-far-from-just-a-dispute-between-the-gambia-and-myanmar-time-for-canada-to-join/
https://www.cips-cepi.ca/2020/06/03/the-rohingya-genocide-is-far-from-just-a-dispute-between-the-gambia-and-myanmar-time-for-canada-to-join/
https://www.refworld.org/docid/3deb4b9c0.html
https://www.government.nl/documents/diplomatic-statements/2019/12/09/joint-statement-of-canada-and-the-kingdom-of-the-netherlands
https://www.government.nl/documents/diplomatic-statements/2019/12/09/joint-statement-of-canada-and-the-kingdom-of-the-netherlands
https://www.foreign.gov.mv/index.php/en/mediacentre/news/5483-the-republic-of-maldives-to-file-declaration-of-intervention-in-support-of-the-rohingya-people,-at-the-international-court-of-justice
https://www.foreign.gov.mv/index.php/en/mediacentre/news/5483-the-republic-of-maldives-to-file-declaration-of-intervention-in-support-of-the-rohingya-people,-at-the-international-court-of-justice



https://www.refworld.org/cases,ICTR,40278fbb4.html
https://www.peacewomen.org/security-council/WPS-in-SC-Council

Summary of opening remarks

The moderator opened the meeting by welcoming participants, articulating the terms of reference
of the discussion according to a modified Chatham House Rule,** and introducing three opening
speakers.

The first speaker framed the discussion on the concept of Women, Peace, and Security (WPS),*

which guides Canada’s official strategy on Myanmar and Bangladesh.'® Canada’s responses have
addressed questions of justice for
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https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/gender_equality-egalite_des_genres/cnap_wps-pnac_fps.aspx?lang=eng
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/gender_equality-egalite_des_genres/cnap_wps-pnac_fps.aspx?lang=eng
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/response_conflict-reponse_conflits/crisis-crises/strat-rohingya.aspx?lang=eng
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/response_conflict-reponse_conflits/crisis-crises/strat-rohingya.aspx?lang=eng



https://www.bbc.com/news/world-asia-52669299
https://www.hrw.org/news/2020/05/21/bangladesh-cyclone-endangers-rohingya-silt-island

abduction of children in Rakhine State. In addition, other ethnic minorities in Myanmar are now
experiencing what Rohingya people experienced in 2016 and 2017; hundreds of houses have
been burnt, people have been abducted, bodies have been found decapitated, and parts of
people’s bodies have been burned in fires.

There are reports of Rohingya youths, boys, and girls with severe injuries due to the use of

artillery. The military unit recently arrested fifteen who were severely injured and released half
of them. Heavy rain and storms
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https://www.voanews.com/south-central-asia/cyclone-amphan-brings-heavy-rain-destruction-india-bangladesh
https://www.ohchr.org/Documents/HRBodies/HRCouncil/FFM-Myanmar/20190916/A_HRC_42_CRP.5.pdf
https://www.facebook.com/rakhinestatenews/posts/1283046778499832
https://www.facebook.com/rakhinestatenews/posts/1288319534639223
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24089&LangID=E
https://www.icj-cij.org/en/case/178
https://www.icj-cij.org/en/case/178
https://www.lrwc.org/myanmar-oral-statement-to-40th-session-of-the-un-human-rights-council-statement-of-rohingya-peace-advocate-hamida-khatun-joint-statement-of-lrwc-and-ishr/
https://www.lrwc.org/myanmar-oral-statement-to-40th-session-of-the-un-human-rights-council-statement-of-rohingya-peace-advocate-hamida-khatun-joint-statement-of-lrwc-and-ishr/

Bangladesh, travelled to The Hague for the hearing. The speaker noted that the perseverance and
participation of survivors has been important in the pursuit of justice in that case.

The speaker also noted that the 1CJ’s unanimous judgment in its order for provisional measures®*
was unexpected, and this unanimity has sent an important message to Myanmar. Myanmar’s first
report to the ICJ on its compliance with the order of the Court was due on 23 May 2020. The
memorial® of The Gambia setting out the facts and law is due on 23 October 2020; the Court
provided an extension of three months on its original deadline of 23 July 2020. The speaker
perceived that the original, short, six-month deadline, could be a signal that the Court wishes to
address the case quickly. The speaker indicated that there has been significant progress in
gathering evidence, including possible witness testimony in addition to what has already been
gathered by other efforts and mechanisms.?® However, the current circumstances in the refugee
camps make it difficult to obtain testimony.

The speaker
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https://www.icj-cij.org/files/case-related/178/178-20200123-ORD-01-00-EN.pdf
https://www.icj-cij.org/files/case-related/178/178-20200123-ORD-01-00-EN.pdf
https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx
https://www.icj-cij.org/files/case-related/118/18450.pdf
file:///C:/Users/Catherine/Documents/aWPDATA/CATH/aPEACEMAKERS%20TRUST/aaMyanmar%20Round%20Table/Report/Current/Supra

serious bodily or mental harm).?® Evidence gathered so far showed widespread sexual
violence not only against women and girls but also against men and boys;

The third category, paragraph (c) centres on imposing conditions of life calculated to

bring about destruction of the group in whole or in part, primarily instances of starvation,

exposure, and denial of medical care.
Several States may be intervening under Article 63 of the Statute of the 1CJ.* As States parties
to the Genocide Convention, it is their right to do so. Canada and The Netherlands, among other
governments, are seriously considering such interventions on important points of law including
the issue of sexual violence as an element of the crime of genocide. Another question relates to
the evidentiary weight of the findings of the UN Independent International Fact-Finding Mission
on Myanmar (I1IFFMM)*! as well as the BT1 0 8intion
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https://www.refworld.org/docid/3ae6b3ac0.html
https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx
https://www.ohchr.org/en/hrbodies/sp/countriesmandates/mm/pages/srmyanmar.aspx

The first element of justice is recognition, according to this speaker. The UN Declaration on the
Rights of Minorities® expresses the right of a group to exist. This is also implicit in the Genocide
Convention in its reference to the crime of genocide as the intention to destroy the group “as
such.”* In its 23 January 2020 decision, the ICJ acknowledged the existence of the Rohingya as
a group to be protected under the Genocide Convention.

For the Rohingya, recognition must be given concrete expression through inclusion. It is a
fundamental principle of social justice, minority rights, and international
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https://www.refworld.org/docid/3ae6b38d0.html
https://www.ohchr.org/EN/HRBodies/HRC/IIMM/Pages/Index.aspx



https://www.aljazeera.com/news/2020/05/concerns-raised-rohingya-quarantined-bangladeshi-island-200505105338183.html
https://www.aljazeera.com/news/2020/05/concerns-raised-rohingya-quarantined-bangladeshi-island-200505105338183.html
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=24299&LangID=E

reached Aung San Suu Kyi. Withholding of food to IDP camps in Myanmar has taken place for
years, and continues to take place. The cutting of humanitarian aid and denial of services means
severe shortages of rice and lack of medical services, which are key for Rohingya people’s
survival. Consequently, the situation within Myanmar has happened not only in the past but also
continues to this day. These issues could be included in The Gambia’s case in the ICJ.

Another speaker added that the procedures of the ICJ are quite restrictive, and that the 1CJ is not
a human rights court but a court for settlement of (mainly bilateral) disputes. However, at this
point the ICJ is the “best beachhead for accountability.” It is recognized that this case is not
going to solve all the problems of the Rohingya; however, it creates a political space that can
then be used to expand the campaign for restoration of the human rights of the Rohingya more
broadly. The ICJ has rules of confidentiality; written submissions are made public only at the
time of the oral hearing on the merits, which may be three years away.
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https://www.icc-cpi.int/Pages/item.aspx?name=pr1495
https://www.icc-cpi.int/Pages/record.aspx?docNo=ICC-01/19-27
https://www.icc-cpi.int/Pages/item.aspx?name=pr1495
https://www.icc-cpi.int/Pages/item.aspx?name=pr1495
https://www.icc-cpi.int/Pages/record.aspx?docNo=ICC-01/19-27



https://www.refworld.org/docid/3ae6b3ad0.html

use every opportunity, including at Myanmar’s upcoming Universal Periodic Review at the
Human Rights Council,*® to encourage Myanmar to join the Ottawa Convention.

Summary of discussion 2: Sexual violence as a core element of the genocide

Questions guiding the discussion

Prior to the roundtable, the following questions were posed to panellists and participants to guide
the discussion:

What are the options for a fulsome gendered analysis and feminist approach to be
incorporated in application of the Genocide Convention in respect of the Rohingya?

Who would be best placed to compose and deliver analysis/es of sexual violence suffered
by the Rohingya in the context of, or constituting, the genocide?

What could be, and should be, Canada's specific role in respect of sexual violence and
genocide (in general and in the particular terms of the experience of the Rohingya)?

Summary of discussion

Panellists’ remarks

Sexual violence as a critical tool in the commission of genocide
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https://www.ohchr.org/EN/HRBodies/UPR/Pages/MMindex.aspx
https://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session43/Documents/A_HRC_43_18.DOCX
https://news.un.org/en/story/2020/05/1063402

The 2016 and 2017 clearance operations comprised the worst violence the Rohingya people had
experienced over the decades. The physical and mental impacts of sexual and gender-based
violence are severe for survivors and their communities. The speaker noted that even during the
time of the ICJ case, the practice of sexual violence by the Burmese military continues.

The speaker recounted speaking with survivors of rape in the Kutupalong camps in Bangladesh
in 2018. The speaker quoted one victim saying,

| feel like my blood is boiling, and there is pain everywhere when | think of the four
soldiers that raped me and their faces. | don’t know how to live here. | am seen as a rape
survivor. | want to die sometimes, but I also feel that | wouldn’t be able to close my eyes
if I don’t get justice. | want justice and my dignity back.

The speaker said, “Sometimes it is unbearable to listen to understand the feelings and listen to

Page 18


https://www.thenewhumanitarian.org/news/2020/1/16/Rohingya-trafficking-refugees-forced-marriage
https://www.thenewhumanitarian.org/news/2020/1/16/Rohingya-trafficking-refugees-forced-marriage
http://www.globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdf
http://globaljusticecenter.net/files/Discrimination_to_Destruction.pdf

raped. Eighty percent (80%) of the rapes documented by FFMM* were gang rapes,
accompanied by other acts of violence, humiliation, and cruelty. It was these acts that led the
IIFFMM to conclude that gender-
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https://www.ohchr.org/Documents/HRBodies/HRCouncil/FFM-Myanmar/sexualviolence/A_HRC_CRP_4.docx
https://globaljusticecenter.net/files/Discrimination-to-Destruction.pdf
https://www.ohchr.org/Documents/Countries/MM/FlashReport3Feb2017.pdf
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http://www.globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdf
http://www.globaljusticecenter.net/files/Gender-and-Genocide-Whitepaper-FINAL.pdf
https://www.mmtimes.com/news/government-expects-2-billion-international-aid-covid-19-response-plan.html
https://www.mmtimes.com/news/government-expects-2-billion-international-aid-covid-19-response-plan.html

evidence of rape.”® The speaker called on the international community and the UN Special
Rapporteur to support the domestic prosecution of security personnel for individual war crimes.

The speaker recommended that Canada:

formally issue a supporting argument in the ICJ case, with focus on the issue of sexual
violence;

continue to provide humanitarian aid to the Rohingya people in Bangladesh and to all
refugees and IDPs at Myanmar borders until there is genuine peace and it is safe for them
to return home;

continue supporting independent civil society groups particularly women’s groups in
Myanmar who are exposed to ongoing crimes including sexual violence by Myanmar
security forces;

take the lead in imposing strong diplomatic and economic sanctions against Myanmar
towards ending the ongoing genocide and towards lasting peace and justice.

Advance
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https://www.president-office.gov.mm/en/?q=briefing-room/news/2020/01/21/id-9838
https://www.president-office.gov.mm/en/?q=briefing-room/news/2020/01/21/id-9838
https://www.president-office.gov.mm/?q=briefing-room%2Fnews%2F2020%2F01%2F25%2Fid-16155&fbclid=IwAR17amR392m7A3fjhUdR2Hjfwc88Zwgq31cuMzvvYZp7ZUnmsUKguTm3gyM
https://www.president-office.gov.mm/?q=briefing-room%2Fnews%2F2020%2F01%2F25%2Fid-16155&fbclid=IwAR17amR392m7A3fjhUdR2Hjfwc88Zwgq31cuMzvvYZp7ZUnmsUKguTm3gyM
https://www.president-office.gov.mm/?q=briefing-room%2Fnews%2F2020%2F01%2F25%2Fid-16155&fbclid=IwAR17amR392m7A3fjhUdR2Hjfwc88Zwgq31cuMzvvYZp7ZUnmsUKguTm3gyM

each step in the process to target women and men differently, to inflict deliberately genocidal
acts differently upon women and men, knowing the long and short term consequences of those
acts for individuals and the group, and to more effectively and holistically achieve their
objectives of destruction.

The ICJ has done little more than to recognize that the commission of sexual violence throughout
the alleged genocide could constitute the actus reus of genocide within Article Il (b), (c), and (d)
of the Genocide Convention. What the Court has not done is relate sexual violence to the wider
concept of gender-based violence that is grounded in inequalities and gender relations, nor has
the court undertaken any analysis of how sexual violence is called to all the different
manifestations of genocide. More is revealed by examining how these acts interact with each
other in the totality of the process of genocide and how gender is relevant (not just sexual
violence). Gender-based analysis would also make possible the recognition of the intention of
genocidal acts against those who deviate from binary gender identity.

This speaker also pointed out that displacement means the continuation of the genocide. It is
important to recognize ongoing incidents such as child marriage, sexual exploitation, trafficking,
and disappearances.

The speaker added that State responsibility includes the obligation to make reparation as noted
by a speaker on the first panel. One argument that can be made to the ICJ is that the Court should
follow the pattern of the Inter-American Court of Human Rights and undertake transformative
reparation to address these inequalities and to guarantee non-repetition. This also raises the issue
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https://www.peacewomen.org/security-council/WPS-in-SC-Council

the humanitarian response to the Rohingya refugee crisis in Bangladesh, the empowerment of
women and youth to participate in decision making is important. There is also a need to
contribute to sustainable peace through empowerment of not only Rohingya refugees but also
Burmese and Bangladeshi people. As an example, the speaker described a project whereby
Rohingya women in the refugee camps and the host communities receive training to better access
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obstacles faced by Rohingya women and girls with regard to citizenship and urged the
establishment of independent bodies to investigate, prosecute, and punish perpetrators and to
address multiple intersecting forms of discrimination against Rohingya women as a result of
their gender and indigenous identity.

Another participant noted that Canadian officials in Bangladesh have been greatly concerned
about the children born of rape over the last two years. The participant noted a program in which
there has been fostering of children within families in Bangladesh (fostering is done, because the
adoption of children is illegal in Bangladesh). The questioning of the origin of a pregnancy has
not been welcomed by the communities because of the potential for additional tension within
families and increased spousal abuse. Therefore, the emphasis has been on acts of rape rather
than on children born of rape in order to try to focus on community cohesion and acceptance
within the family rather than focusing on the children’s origins.

Another participant pointed out that when considering the topic of sexual violence within the
context of genocide, it is important to think in terms of intersectionality particularly with regards
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Co-hosts,
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